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AUSTIN

Honorable M. O, Flowers
Secretary of State

Austin, Texas </A\

Dear Sir:

Thenix Datyry” ad "Phsnix Food
ales Corpora on suffiocient
t warrant the etary of

Bte e's refusal o grant a per-
the latter Deslaware
ation?

Your lotte of ua 13, 40, requesting an opinion of

this department, ains the\following two paragraphs, pre-
gegtlna tha -hnv q astlo n.
_ N \\En;>
"A Kraft- c ge poration subsid-
iary wishes erait to do business in
Texas as Ma 8 Corporation.' Ve al-
re have fon Boing business in Texas
the na Dairy,' at Bouston....
reatiate an opinion from your
-nnrt_-v_; as to athar tha aontlinsnt hatwaan !'Tha

- e See W Wanwa AR W W A M. W W WA W VW W Y

iry! and the 'Phenix Food Sales Corporation?’

lptter Delaware ocorporation.,”

\\Ng;‘gdlpcotfuiiy refer you %o our Opinion No. 0-1711,
approved ber 28, 1939, answering a similar question sud-
mitted by you though involving the names, "Texes Federation of

Taxpayers,™ and "Texas Taxpayers' Asscolation.™ The authorities
oited therein are applicadle to your present request, and we do

not desn it necessary to restats or anlarge upon thea to any
great exten® herein.

we particularly casll your attention to the case of
Blgin Butter Company vs. Sands s% ai. (Sup. Ct. Iii.), 40 N.E.
616, oited on page 5 of Opinion No. 0-1711, in a paragraph
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taken frea Thompson on Corporations, 3rd zdition, Volume I,
page 102, .In this case, a complaint wag filed by the Zlgin
Butter Company, & corporation, againet the Elgin Creamery
Company, a corporatlion, sseking to restrain and enjoin the
oreamsry oompeny, the last ecorporats entity in the field,
from manufacturing, offering to sell, or selling any butter,
as manufaoturer, Owner or ssller, under the name of "Elgin
Creanmery Compeny," its corporate name, e guote from ths
opinion of the court denying the relief, as follows:

"The giat of the complaint sesas to be
that the use by the '2lgin Creamery Company'
of ite gorporets nams in its bLusiness of man-
urfacturing, dealing in, and selling butter has
a tendency to and doss confuse and miaslead deal-
ers in the market and the public at large, and
leads them into the false belisf thet the cor-
roration incorporated ms 'Tlgin Cregmery Company'
{s one and the same ag the corporetion inocorpo-
rated as 'The Z2lgin Butter Company.'

"Iven if the corporate names of the two oor-
porations are somewhat aimilar, yet, in the ab-
sance of any intent, act, or artifice to mislead
dealers in the market or the public at largs as
to the identity of thse sorporations, the Elgin
Creanery Company bas the same right to uge its
gorporate name in tha transection of 1ts bueinese
that the Slgin Butter Company has to use 1its
corporate name, Xt would sesm that the same rule
should apply to corporations in this regard that
obtaina in reapect to naturel persons; and, in the
abgence of any fwauvdulent or wrongful intention or
act, or any gontfact to prohibit it, every natural
person has the sbasolute right to his own name in
his own business,”

It is, therefore, the opinion of this depertment
that there is not suoh sinilarity or eonflioct betwesen the

names, "The Fhenix Dair{; and "rFhenix ¥Food Sales Corporation,”
s

agsulong, would warrant Seorstary of State refusing to
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grant a peralt to the latter, a foreign corporation, to do
buginess in Texas,

Yours very truly

ATTORNZY GINIRAL OF TZXAS

By

&,
Assis¥ant

WIRK/oe

APPEOVEDMAY 23, 1940
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